
IN THE SUPREME COURT OF THE STATE OF DELAWARE

In re Covid-Related Restrictions on
Religious Services

:
:
:
:
:
:
:
:

No.  354, 2023

Courts Below:
The Superior Court of the State of
Delaware, C.A.No. N23C-01-123-
MAA; and The Chancery Court of
the State of Delaware, C.A.No.
21-1036-JTL  

APPELLANTS’ REPLY APPENDIX
(AR1-AR98)

STEPHEN J. NEUBERGER, ESQ. (#4440)
THOMAS S. NEUBERGER, ESQ. (#243)
THE NEUBERGER FIRM, P.A.
17 Harlech Drive, P.O. Box 4481
Wilmington, DE 19807
(302) 655-0582
SJN@NeubergerLaw.com
TSN@NeubergerLaw.com

Dated: February 6, 2024

THOMAS C. CRUMPLAR, ESQ. (#942)
JACOBS & CRUMPLAR, P.A.
750 Shipyard Drive
Wilmington, DE 19801
(302) 656-5445 
Tom@JCDELaw.com

Attorneys for Appellants Pastor Alan Hines
and Reverend David W. Landow

EFiled:  Feb 06 2024 03:16AM EST 
Filing ID 71943911
Case Number 354,2023



TABLE OF CONTENTS

The Evening Journal (Sept. 29, 1973) (excerpts) . . . . . . . . . . . . . . . . . . . . . . . AR1

The Morning News (Sept. 29, 1973) (excerpts). . . . . . . . . . . . . . . . . . . . . . . . . AR5

The Morning News (Oct. 2, 1973) (excerpts). . . . . . . . . . . . . . . . . . . . . . . . . . . AR9

The Evening Journal (Oct. 4, 1973) (excerpts). . . . . . . . . . . . . . . . . . . . . . . . . AR11

The Morning News (Oct. 4, 1973) (excerpts). . . . . . . . . . . . . . . . . . . . . . . . . . AR15

The Morning News (Oct. 5, 1973) (excerpts). . . . . . . . . . . . . . . . . . . . . . . . . . AR17

The Philadelphia Inquirer (Oct. 5, 1973) (excerpts). . . . . . . . . . . . . . . . . . . . . AR21

The Evening Journal (Oct. 13, 1973) (excerpts).. . . . . . . . . . . . . . . . . . . . . . . AR23

The Evening Journal (Dec. 8, 1973) (excerpts). . . . . . . . . . . . . . . . . . . . . . . . AR25

The Morning News (Dec. 8, 1973) (excerpts). . . . . . . . . . . . . . . . . . . . . . . . . AR27

The Morning News (Dec. 29, 1973) (excerpts). . . . . . . . . . . . . . . . . . . . . . . . AR29

The Evening Journal (Feb. 1, 1974) (excerpts).. . . . . . . . . . . . . . . . . . . . . . . . AR31

The Morning News (Feb. 1, 1974) (excerpts).. . . . . . . . . . . . . . . . . . . . . . . . . AR33

The Morning News (March 29, 1974) (excerpts). . . . . . . . . . . . . . . . . . . . . . . AR35

The Morning News (Peninsula ed) (March 29, 1974) (excerpts). . . . . . . . . . . AR37

The Evening Journal (March 30, 1974) (excerpts). . . . . . . . . . . . . . . . . . . . . . AR39

The Philadelphia Inquirer (March 30, 1974) (excerpts). . . . . . . . . . . . . . . . . . AR41

The Evening Journal (Sept. 16, 1974) (excerpts). . . . . . . . . . . . . . . . . . . . . . . AR43

i



The Morning News (Sept. 17, 1974) (excerpts). . . . . . . . . . . . . . . . . . . . . . . . AR47

The Evening Journal (Aug. 25, 1975) (excerpts). . . . . . . . . . . . . . . . . . . . . . . AR50

The Morning News  (Aug. 25, 1975) (excerpts).. . . . . . . . . . . . . . . . . . . . . . . AR52

The Morning News, Editorial (Aug. 27, 1975) (excerpts). . . . . . . . . . . . . . . . AR55

The Evening Journal (Oct. 9, 1975) (excerpts). . . . . . . . . . . . . . . . . . . . . . . . . AR57

The Morning News (Oct. 9, 1975) (excerpts). . . . . . . . . . . . . . . . . . . . . . . . . . AR59

The Evening Journal (Nov. 14, 1975) (excerpts). . . . . . . . . . . . . . . . . . . . . . . AR61

The Morning News (Nov. 14, 1975) (excerpts). . . . . . . . . . . . . . . . . . . . . . . . AR63

The Morning News (Jan. 3, 1976) (excerpts). . . . . . . . . . . . . . . . . . . . . . . . . . AR65

Chicago Tribune (Jan. 5, 1976) (excerpts). . . . . . . . . . . . . . . . . . . . . . . . . . . . AR67

New York Times (Jan. 5, 1976) (excerpts). . . . . . . . . . . . . . . . . . . . . . . . . . . . AR69

The Honolulu Advertiser (Jan. 8, 1976) (excerpts). . . . . . . . . . . . . . . . . . . . . AR71

The Evening Journal (Feb. 24, 1976) (excerpts).. . . . . . . . . . . . . . . . . . . . . . . AR73

Delaware Lawyer (Fall 1986) (excerpts). . . . . . . . . . . . . . . . . . . . . . . . . . . . . AR75

Delaware Lawyer (Fall 1987) (excerpts). . . . . . . . . . . . . . . . . . . . . . . . . . . . . AR86

Delaware Lawyer (Winter 2011/2012) (excerpts). . . . . . . . . . . . . . . . . . . . . . AR92

ii



The News Journal (Wilmington, Delaware) ·  Sat, Sep 29, 1973 ·  Page 1

https://www.newspapers.com/image/162654580 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR001



The News Journal (Wilmington, Delaware) ·  Sat, Sep 29, 1973 ·  Page 1

https://www.newspapers.com/image/162654580 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR002



The News Journal (Wilmington, Delaware) ·  Sat, Sep 29, 1973 ·  Page 3

https://www.newspapers.com/image/162654759 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR003



The News Journal (Wilmington, Delaware) ·  Sat, Sep 29, 1973 ·  Page 3

https://www.newspapers.com/image/162654759 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR004



The Morning News (Wilmington, Delaware) ·  Sat, Sep 29, 1973 ·  Page 1

https://www.newspapers.com/image/157180728 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR005



AR006

AR006



The Morning News (Wilmington, Delaware) ·  Sat, Sep 29, 1973 ·  Page 2

https://www.newspapers.com/image/157180737 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR007



AR008

AR008



The Morning News (Wilmington, Delaware) ·  Tue, Oct 2, 1973 ·  Page 9

https://www.newspapers.com/image/157173315 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR009



AR010

AR010



The News Journal (Wilmington, Delaware) ·  Thu, Oct 4, 1973 ·  Page 1

https://www.newspapers.com/image/162550793 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR011



The News Journal (Wilmington, Delaware) ·  Thu, Oct 4, 1973 ·  Page 1

https://www.newspapers.com/image/162550793 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR012



The News Journal (Wilmington, Delaware) ·  Thu, Oct 4, 1973 ·  Page 3

https://www.newspapers.com/image/162550987 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR013



AR014

AR014



The Morning News (Wilmington, Delaware) ·  Thu, Oct 4, 1973 ·  Page 13

https://www.newspapers.com/image/157174094 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR015



The Morning News (Wilmington, Delaware) ·  Thu, Oct 4, 1973 ·  Page 13

https://www.newspapers.com/image/157174094 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR016



The Morning News (Wilmington, Delaware) ·  Fri, Oct 5, 1973 ·  Page 1

https://www.newspapers.com/image/157174546 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR017



The Morning News (Wilmington, Delaware) ·  Fri, Oct 5, 1973 ·  Page 1

https://www.newspapers.com/image/157174546 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR018



The Morning News (Wilmington, Delaware) ·  Fri, Oct 5, 1973 ·  Page 2

https://www.newspapers.com/image/157174554 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR019



The Morning News (Wilmington, Delaware) ·  Fri, Oct 5, 1973 ·  Page 2

https://www.newspapers.com/image/157174554 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR020



The Philadelphia Inquirer (Philadelphia, Pennsylvania) ·  Fri, Oct 5, 1973 ·  Page 25

https://www.newspapers.com/image/180321404 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR021



The Philadelphia Inquirer (Philadelphia, Pennsylvania) ·  Fri, Oct 5, 1973 ·  Page 25

https://www.newspapers.com/image/180321404 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR022



The News Journal (Wilmington, Delaware) ·  Sat, Oct 13, 1973 ·  Page 17

https://www.newspapers.com/image/162640119 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR023



AR024

AR024



The News Journal (Wilmington, Delaware) ·  Sat, Dec 8, 1973 ·  Page 11

https://www.newspapers.com/image/162615954 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR025



AR026

AR026



The Morning News (Wilmington, Delaware) ·  Sat, Dec 8, 1973 ·  Page 13

https://www.newspapers.com/image/157178808 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR027



The Morning News (Wilmington, Delaware) ·  Sat, Dec 8, 1973 ·  Page 13

https://www.newspapers.com/image/157178808 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR028



The Morning News (Wilmington, Delaware) ·  Sat, Dec 29, 1973 ·  Page 4

https://www.newspapers.com/image/157180518 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR029



AR030

AR030



The News Journal (Wilmington, Delaware) ·  Fri, Feb 1, 1974 ·  Page 20

https://www.newspapers.com/image/163629690 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR031



AR032

AR032



The Morning News (Wilmington, Delaware) ·  Fri, Feb 1, 1974 ·  Page 14

https://www.newspapers.com/image/157181628 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR033



AR034

AR034



The Morning News (Wilmington, Delaware) ·  Fri, Mar 29, 1974 ·  Page 17

https://www.newspapers.com/image/156107056 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR035



The Morning News (Wilmington, Delaware) ·  Fri, Mar 29, 1974 ·  Page 17

https://www.newspapers.com/image/156107056 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR036



The Morning News (Wilmington, Delaware) ·  Fri, Mar 29, 1974 ·  Page 2

https://www.newspapers.com/image/156108891 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR037



AR038

AR038



The News Journal (Wilmington, Delaware) ·  Sat, Mar 30, 1974 ·  Page 30

https://www.newspapers.com/image/162683910 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR039



The News Journal (Wilmington, Delaware) ·  Sat, Mar 30, 1974 ·  Page 30

https://www.newspapers.com/image/162683910 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR040



The Philadelphia Inquirer (Philadelphia, Pennsylvania) ·  Sat, Mar 30, 1974 ·  Page 9

https://www.newspapers.com/image/180401349 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR041



AR042

AR042



The News Journal (Wilmington, Delaware) ·  Mon, Sep 16, 1974 ·  Page 1

https://www.newspapers.com/image/161435375 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR043



AR044

AR044



The News Journal (Wilmington, Delaware) ·  Mon, Sep 16, 1974 ·  Page 2

https://www.newspapers.com/image/161435399 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR045



AR046

AR046



The Morning News (Wilmington, Delaware) ·  Tue, Sep 17, 1974 ·  Page 14

https://www.newspapers.com/image/156094536 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR047



The Morning News (Wilmington, Delaware) ·  Tue, Sep 17, 1974 ·  Page 14

https://www.newspapers.com/image/156094536 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR048



The Morning News (Wilmington, Delaware) ·  Tue, Sep 17, 1974 ·  Page 14

https://www.newspapers.com/image/156094536 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR049



The News Journal (Wilmington, Delaware) ·  Mon, Aug 25, 1975 ·  Page 3

https://www.newspapers.com/image/163279696 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR050



The News Journal (Wilmington, Delaware) ·  Mon, Aug 25, 1975 ·  Page 3

https://www.newspapers.com/image/163279696 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR051



The Morning News (Wilmington, Delaware) ·  Mon, Aug 25, 1975 ·  Page 11

https://www.newspapers.com/image/157087328 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR052



AR053

AR053



AR054

AR054



The Morning News (Wilmington, Delaware) ·  Wed, Aug 27, 1975 ·  Page 14

https://www.newspapers.com/image/157090673 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR055



AR056

AR056



The News Journal (Wilmington, Delaware) ·  Thu, Oct 9, 1975 ·  Page 6

https://www.newspapers.com/image/163624176 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR057



The News Journal (Wilmington, Delaware) ·  Thu, Oct 9, 1975 ·  Page 6

https://www.newspapers.com/image/163624176 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR058



The Morning News (Wilmington, Delaware) ·  Thu, Oct 9, 1975 ·  Page 52

https://www.newspapers.com/image/156768911 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR059



The Morning News (Wilmington, Delaware) ·  Thu, Oct 9, 1975 ·  Page 52

https://www.newspapers.com/image/156768911 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR060



The News Journal (Wilmington, Delaware) ·  Fri, Nov 14, 1975 ·  Page 8

https://www.newspapers.com/image/162611805 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR061



AR062

AR062



The Morning News (Wilmington, Delaware) ·  Fri, Nov 14, 1975 ·  Page 3

https://www.newspapers.com/image/157020596 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR063



AR064

AR064



The Morning News (Wilmington, Delaware) ·  Sat, Jan 3, 1976 ·  Page 13

https://www.newspapers.com/image/156766904 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR065



The Morning News (Wilmington, Delaware) ·  Sat, Jan 3, 1976 ·  Page 13

https://www.newspapers.com/image/156766904 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR066



Chicago Tribune (Chicago, Illinois) ·  Mon, Jan 5, 1976 ·  Page 48

https://www.newspapers.com/image/382360762 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR067



Chicago Tribune (Chicago, Illinois) ·  Mon, Jan 5, 1976 ·  Page 48

https://www.newspapers.com/image/382360762 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR068



Delaware U. Going to High Court Over Ban on Religious Services - Th... https://www.nytimes.com/1976/01/05/archives/delaware-u-going-to-hig...

1 of 2 1/21/2024, 9:57 PM
AR069



Delaware U. Going to High Court Over Ban on Religious Services - Th... https://www.nytimes.com/1976/01/05/archives/delaware-u-going-to-hig...

2 of 2 1/21/2024, 9:57 PM
AR070



The Honolulu Advertiser (Honolulu, Hawaii) ·  Thu, Jan 8, 1976 ·  Page 4

https://www.newspapers.com/image/261551297 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR071



The Honolulu Advertiser (Honolulu, Hawaii) ·  Thu, Jan 8, 1976 ·  Page 4

https://www.newspapers.com/image/261551297 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR072



The News Journal (Wilmington, Delaware) ·  Tue, Feb 24, 1976 ·  Page 4

https://www.newspapers.com/image/163570435 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR073



The News Journal (Wilmington, Delaware) ·  Tue, Feb 24, 1976 ·  Page 4

https://www.newspapers.com/image/163570435 Downloaded on Jan 27, 2024

Copyright © 2024 Newspapers.com. All Rights Reserved.

AR074



A PUBLIOITION
OF

Volume 5, Number 2 S2.50 Fall 1986

a?y

Civil I
Liberties

in
Delaware

\

- - N f c , • •

AR075



DE
/IPUBLIOmON

OF

FOMMTION.

JMMIE
JSVYER VOL5 NO.2

FALL 1986

CARVEL STATE OFFICE BUILDING • 820 N. FRENCH STREET • WILMINGTON, DE 19801
(302) 658-5278

Contents
4 EDITORS' PAGE
6 A Brief History of the ACLU

in Delaware Ellen S. Meyer
8 Of Power and Prayer Irving Morris

16 Prayer in the Public Schools . . .Jack B. Blumenfeld
and Lawrence A Hammermesh

20 ji ie Other Side of Equity
The Court of Chancery
and Civil Rights Carolyn D. Mack

27 ACLUvs.ACLU
A House Against Itself Gary W. Aber

28 Gerald E. Kandler CE Welch and Geoffrey Gamble
33 ACLU at D e l a w a r e Law School . . . . William J. Conner

and Selma Hayman
36 Something for Everyone!

Federally Funded Discrimination Lynn D. Wilson
40 A Balanced Privacy Phyllis T. Bookspan
46 An Intimate Liberty Anonymous
49 WHA Finally Got The Lead Out. . . . Mary McDonough

Cover: In Wilmington, halfway between the Carvel State Office Building and the
City/County Building stands an eloquent reproach for the grossest denial of liberty
and life ever committed by a "civilized" government: the Holocaust. It is a whole-
some thing for those who govern to be thus reminded of their obligation to the
governed. In this issue we recount the works of civil libertarians who confront
authority abused.

Cover photography: Lois M. Rasys
Graphic design & production: LMR GraphiCommunications

BOARD OF EDITORS
William E. Wiggin, Chairman
Richard A. Levine, Managing Editor
Thomas L Ambro
Hon. Carolyn Berger
David A. Drexler
Hoa Jack B. Jacobs
Richard C. Kiger
Paula S. Lehrer
David C. McBride
Carroll F. Poole
Hon. Vincent J. Poppiti
JohnJ. Schmittinger

DELAWARE
BAR FOUNDATION
BOARD OF DIRECTORS
Victor F. Battaglia, Chairman
O. Francis Biondi
Don Cameron Brown
Edmund N. Carpenter, II
Randy J. Holland
Hon. Andrew G.T Moore, II
Robert K. Payson
William Prickett
Bruce M. Stargatt

DELAWARE LAWYER is published by
Delaware Bar Foundation as part of its
commitment to publish and distribute
addresses, reports, treatises and other
literary works on legal subjects of general
interest to Delaware judges, lawyers and
the community at large. As it is one of the
objectives of DELAWARE LAWYER tobe a
forum for the free expression and inter-
change of ideas, the opinions and
positions stated in signed material are
those of the authors and not, by the feet of
publication, necessarily those of Delaware
Bar Foundation or DELAWARE LAWYER.
All manuscripts are carefully considered
by the Board of Editors. Material accepted
for publication becomes the property of
Delaware Bar Foundation. Contributing
authors are requested and expected to
disclose any financial, economic or pro-
fessional interests or affiliations that may
have influenced positions taken or advo-
cated in the articles. That they have done
so is an implied representation by each
author.

Copyright 1985, Delaware Bar Founda-
tion. All rights reserved. ISSN 0735-6595.

Address Changes and Subscription
Orders should be sent to: DELAWARE
LAWYER, Delaware Bar Foundation,
Carvel State Office Building, 820 N. French
Street, Wilmington, DE 19801.

Requests for information about Advertis-
ing in this publication should be directed
to Gauge Corporation, 1300 N. Market
Street, Suite 501, Wilmington, DE 19801.
(302)658-8045

2 DELAWARE LAWYER, Fall 1986

AR076



Enjoy the perfect fit
of Wright & Simon Clothing.

For over fifty years, business and
professional men have recognized and
appreciated the value, comfort and
personal fit of Wright & Simon's fine
quality clothing.

Whether you are a man who is hard
to fit or a man who is hard to please,
Wright & Simon Clothiers is the
men's store for you.

Our master tailors fit and alter each
garment to perfection. If you prefer,
you may use our Custom Fitting Ser-
vice for a suit that is superbly cut and
impeccably tailored just for you.

And, you choose from over
twenty-four of the finest names in
men's clothing and haberdashery.

Use our ' 'No Interest'' 90-Day charge:
pay 1/3 per month or use MasterCard,

VISA, WSFS or American Express.

Serving you since 1935

911 Market Street On The
Mall, Wilm. - 658-7345

Open Friday Evenings - Free Validated
Parking 9th & Shipley Streets

EDITORS' PAGE

There are many more vivid ways of celebrating freedom than of preserving it. On
the weekend of the Fourth of July this year we enjoyed a succession of visual treats
on television, as the Statue of Liberty shone forth again. It was a major spectacle,
beautiful, stirring, and productive of honest sentiment. But on Independence Day I
took a much deeper patriotic satisfaction in learning that a Federal Judge had
ordered Edwin Meese and his merry men to cut out their sinister practical jokes at
the expense of the publishers of Playboy and the folks who operate the 7-Eleven
Stores. That fine ruling drew a lot less attention than the Tall Ships, but it was far
more important to our always menaced right to say, to print, and to read what we
please.

Freedom has many celebrants, but few soldiers. The soldiers appear in this issue.
Their articles testify to an extraordinary amount of hard work, scholarship, and
courage in defending constitutional freedoms in the face of unenlightened hos-
tility. Much of this would go unnoticed if we did not periodically remind ourselves
that a few dedicated people maintain the eternal vigilance to which the rest of us
pay lip service.

The opening paragraph of one of the articles in this issue annoyed me a little, but
stimulated what I hope is a useful reflection. In this issue Professor Bill Conner and
Selma Hayman, describing the ACLU presence at Delaware Law School, suggest a
conservative antipathy to civil liberties. Presumably, conservatives are those who
chuckle evilly every time the Florida electric chair lights up and who refuse to buy
Paul Newman's salad dressing because he once appeared on President Nixon's list
of enemies. For all I know these stereotypes have swaztikas on their pajamas. Well
now, really! When the Delaware Affiliate of the ACLU put on a membership drive last
year, it employed an acute slogan: Join The Most Conservative Organization In
America. The preservation of two hundred year old liberties is conservative. There
is nothing more conservative (or libertarian) than mossback insistence that
government, no matter how superficially benevolent in the spread of its welfare
tentacles, keep the hell off our backs. Joan Rosenthal, until recently Executive
Director of the Delaware Affiliate, tells me that many Republicans are active
members. The Republican candidate for Congress this year, Tom Neuberger, who
is not exacdy the darling of the New Left, has done splendid work for civil liberties.
Integrity transcends slipshod ideological labeling. This is a peculiar excellence of
the American experience. People of highly diverse political views who espouse
liberty can be courteous over minor differences because they are united in core
principles. Alexis de Tocqueville is doubtless smiling in heaven.
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Investigative Experience
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International

Investigative & Security Services
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Accident Reconstruction & Investigation
Photography — Video & Polygraph
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Prayer in the Public Schools
Jack B. Blumenfeld and Lawrence A Hamermesh

The First Amendment to the United
States Constitution declares that "Con-
gress shall make no law respecting an
establishment of religion, or prohibiting
the free exercise thereof... " It has long
been established that this provision ap-
plies to the States as well, by virtue of the
due process clause of the Fourteenth
Amendments^ eg, CantweUv. Connec-
ticut, 310 U.S. 296 (1940).

A provision of the Delaware Consti-
tution tracing back to original statehood
mandates that "no man shall or ought to
be compelled to attend any religious
worship...against his own free will and
consent, ...nor [shall] a preference [be]
given by law to any religious societies,
denominations, or modes of worship."
Constitution of 1897, Article I, Section 1.

Afundamental corollary of these con-
stitutional provisions is that teachers
and other officials at public schools must
not promote one particular set of reli-
gious beliefs or impose observance of
them upon students who do not share
them. Yet there have been—and con-
tinue to be—repeated efforts to use the
public schools as a forum for the pro-
motion of religious observance. These
efforts have been rebuffed in the courts,
particularly in the last twenty-five years.
In response, the proponents of school
prayer have now turned their attention
to the constitutional amendment as a
means to accomplish their goal.

The Supreme Court Precedents
The United States Supreme Court has

considered the effect of the Establish-
ment Clause on school prayer on three
occasions—each time striking down the
state action at issue.

Engel v. Vitale, 370 U.S. 421 (1962),
examined the requirement by a New
York state school district that the fol-
lowing prayer be said aloud by each
class at the beginning of the school day:

Almighty God, we acknowledge
our dependence upon Thee, and
we beg Thy blessing upon us, our
parents, our teachers, and our
Country.

That prayer, composed by state officials,
was recommended for public schools as
part of a "Statement on Moral and Spiri-
tual Training in the Schools." The parents
of several students brought suit in state
court challenging the constitutionality
of mandatory recitation. The New York
courts upheld the power of the State to
use the prayer in public schools so long
as no student was compelled to parti-
cipate. The Supreme Court reversed in a
6-1 decision. Justice Black wrote for the
Court:

We think that by using its public
school system to encourage recita-
tion of the Regents' prayer, the
State of New York has adopted a
practice wholly inconsistent with
the Establishment Clause. There
can, of course, be no doubt that
New York's program of daily class-
room invocation of God's blessings
as prescribed in the Regents'prayer
is a religious activity...[W]e think
that the constitutional prohibition
against laws respecting an estab-
lishment of religion must at least
mean that in this country it is no
part of the business of government
to compose official prayers for any
group of the American people to
recite as apart of a religious pro-
gram carried on by government.
370 US. at 424-25

Remarkably, the Supreme Court did
not cite a single legal authority. Instead,
the Court relied on "a matter of history":
the practice of government-composed
prayers was one of the reasons many
colonists left England and sought reli-
gious freedom in this country. The
Court concluded that the First Amend-
ment was added to the Constitution to
guarantee that government have no
power to control prayer. Because "govern-
ment. ..should stay out of the business of
writing orsanctioning official prayers..."
370 U.S. at 436, the fact that the prayer
was voluntary and denominationally
neutral could not save it.

In holding that government officials
could not compose official prayers for
recitation in public schools, the Supreme

Court left open the question of whether
the states could require the reading of
traditional religious texts in public schools.
It addressed that issue the following
term in School District of Abington Town-
ship v. Schempp, 374 U.S. 203 (1963).

Schempp dealt with a Pennsylvania
statute and a Baltimore school commis-
sioners' rule requiring that schools begin
each day with readings of verses from
the Bible and the recitation of the Lord's
Prayer. AsinEngelv. Vitale, suchreadings
were voluntary in that no student would
be compelled to participate. Stressing
the "neutrality" that the government
must accept in matters of religion, the
Supreme Court struck down the Penn-
sylvania statute and the Baltimore rule
in an 8-1 decision. It held that "to with-
stand the strictures of the Establishment
Clause there must be a secular legis-
lative purpose and a primary effect that
neither advances nor inhibits religion."
374 US. at 222. Justice Clark concluded
that the challenged actions could not
pass that test because the states were
endorsing, not acting neutrally with
respect to, religion:

Applying the Establishment Clause
principles to the cases at bar we
find that the States are requiring
the selection and reading at the
opening of the school day of verses
from the Holy Bible and the reci-
tation of the Lord's Prayer by the
students in union. These exercises
are prescribed as part of the cur-
ricular activities of students who
are required by law to attend
school. They are held in the school
buildings under the supervision
and with the participation of
teachers employed in those schools...
[Sjuch an opening exercise is a
religious ceremony and was in-
tended by the State to beso... Given
that finding, the exercises and the
law requiring them are in viola-
tion of the Establishment Clause.

The Supreme Court did not decide
another school prayer case until 1985.
Wallace v.faffree, U.S. , 86 LEd.
2d 29 (1985), challenged the constitu-
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tionality of three Alabama statutes. The
first authorized a one-minute period of
silence "for meditation" in all public
schools, the second a period of silence
"for meditation or voluntary prayer".
The third authorized teachers to lead
"willing students" in the following
prayer:

Almighty God, You alone are our
God. We acknowledge You as the
Creator and Supreme Judge of the
world. May Your justice, Your truth,
and Your peace abound this day
in the hearts of our countrymen,
in the counsels of our government,
in the sanctity of our homes and in
the classrooms of our schools in the
name of our Lord. Amen.

By the time the case was decided by the
Supreme Court, only one of the statutes
remained at issue. The first statute,
authorizing a moment of silence, was
no longer challenged as unconstitutional.
The third statute, authorizing the pre-
scribed prayer, had been summarily held
to be unconstitutional. WaUace v.Jaffree,
466 U.S. 924 (1984). The narrow ques-
tion remaining was whether a statute
authorizing a period of silence "for
meditation or voluntary prayer" violated
the Establishment Clause of the First
Amendment In a 6-3 decision, the Court
held that it did.

The Court held that in order to sur-
vive the constitutional challenge, the
statute would have to have "a clearly
secular purpose." 86 LEd. 2d at 43. The
sponsor of the Alabama legislation had

Jack Blumenfeld and Larry Hammer-
mesh are partners with Morris, Nichols,
Arsht & Tunnell. Jack's areas of practice
include intellectual property and cor-
porate litigation. He is a director of the
Jewish Federation of Delaware and he is
the chairman of the Jewish Community
Relations Committee.

Larry's practice is primarily devoted
to corporate takeover and stockholder
class and derivative litigation. He also
serves on the Board of Directors of the
Delaware Affiliate of the American Civil
Liberties Union.

testified that the bill was an "effort to
return voluntary prayer to our public
schools...[I]t is a beginning and a step in
the right direction." Relying primarily
on that testimony, the Court concluded
that "the statute had no secular purpose."
86 LEd. 2d at 43-44. By endorsing reli-
gious activities, Alabama had violated
the Establishment Clause. Justice Stevens
also noted that this was not "an incon-
sequential case involving nothing more
than a few words of symbolic speech on
behalf of the political majority", 86 LEd.
2d at 46. He stressed the potential in-
fluence on school children (quoting

McCoUum v. Board of Education, 333
U.S. 203 (1948)):

The law of imitation operates, and
non-conformity is not an out-
standing characteristic of children.

Separate concurring opinions written
by Justices Powell and O'Connor in
Wallace v.Jaffree suggest (as does Justice
Stevens) that some state moment-of-
silence statutes maybe constitutional. A
majority of the Court recognized that a
moment of silence in schools is not in-
herently religious. As Justice O'Connor
wrote:
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Prayer in Public Schools
(Continued)

By tnandatinga moment of silence,
a State does not necessarily endorse
any activity that might occur during
theperiod...Even if a statute speci-
fies that a student may choose to
pray silently in a quiet moment,
the State has not thereby encour-
aged prayer over other specified
alternatives. Nonetheless, it is also
possible that a moment of silence
statute, either as drafted or as
actually implemented, could effec-
tively favor the child who prays
over the child who does not. For
example, the message of endorse-
ment would seem inescapable if
the teacher exhorts children to use
the designated time to pray. Simi-
larly, the face of the statute or its
legislative history may clearly es-
tablish that it seeks to encourage
or promote voluntary prayer over
other alternatives, rather than
merely provide a quiet moment
that may be dedicated to prayer
by those so inclined. The crucial
question is whether the State has
conveyed or attempted to convey
the message that children should
use the moment of silence for
prayer. The question cannot be
answered in the abstract, but in-
stead requires courts to examine
the history, language, and adminis-
tration of particular statute to
determine whether it operates as
an endorsement of religion.

Engel v. Vitale and School District of
Abington Township v. Scbempp proscribe
state-sponsored recitation of either state-
composed or traditional prayers in the
public schools as violative of the Esta-
blishment Clause because of state en-
dorsement of religion. Wallace v.faffree
suggests that the legality under the Estab-
lishment Clause of a statute requiring a
moment of silence in public schools
would turn upon whether the purpose
or effect of the statute is the endorse-
ment of religion.

The Delaware Statutory Scheme
From at least the early 1920s until

1971, Delaware had a statutory regu-
lation mandating prayer in public schools.
See 32 Del. Laws, c. 182; 34 Del. Laws, c.
179; Code 1935, §2758; 14 Del. C. 1953,
§4101; 58 Del. Laws, c. 162. For example,
a 1925 statute provided:

In each public classroom in the
State, and in the presence of the
scholars therein assembled, at least
five verses from the Holy Bible shall
be read at the opening of such
school, upon each and every school
day, by the teacher in charge
thereof...34 Del. Laws, c. 179, §2.

However, in 1971, the reading from
the Bible was replaced by a moment of
silence. The statute (14 Del. C. §4101)
was amended to provide:

Pupils in the free public schools of
this State shall be given the oppor-
tunity to devote, during the initial
period of classroom time each school
day, a moment formoral, philoso-
phical, or patriotic meditation.
58 Del. Laws, c. 162.

In 1975, Section 4101 was amended
again to permit "two or three minutes"
for voluntary participation "in moral,
philosophical, patriotic or religious acti-
vity." 60 Del. Laws, c. 50. In 1978, it was
amended to make clear that such "reli-
gious activity" included prayer. Thus, as
of 1978, Section 4101 provided:

During the initial period of study
on each school day all students in
the public schools of Delaware shall
be granted 2 or 3 minutes to volun-
tarily participate in moral, philo-
sophical, patriotic or religious acti-
vity. For purposes of this section,
"religious activity" shall include
voluntary prayer at the beginning
of each school day. 6 Del. Laws, c.
547.
Eight days after the Supreme Court's

1985 decision in Wallace v. faffree, the
General Assembly recognized that the
Supreme Court had "invalidated an Ala-
bama statute which could be construed
as a State endorsement of prayer acti-
vities" and that "Delaware has never
intended, nor does it now intend, to
mandate any activity which is violative
of the First Amendment." At the same
time, the General Assembly determined
that "a brief period of quiet reflection at
the beginning of the school day...is an
appropriate pause between the rush to
school and the activities of the day," in
that "it promotes an orderly environ-
ment conducive to learning." Accordingly,
14 DeL C §4101 was amended to read:

During the initial period of study
on each school day all students in
thepu blic schools in Delaware may
be granted a brief period of silence,
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not to exceed tivo minutes in dur-
ation, to be used according to the
dictates of the individual con-
science of each student. During
that period of silence no other
activities shall take place.

There can be little question that the
currentversion of Section 4101 conforms
to First Amendment requirements as set
forth in Wallace v. Jaffree.

A Proposed Constitutional
Amendment

In contrast to the response by Del-
aware General Assembly to Wallace v.
Jaffree, proponents of school prayer in
the United States Senate have chosen
simply to press for constitutional change.
That change, embodied in Senate Joint
Resolution 2, would add to the Consti-
tution the provision that:

Nothing in this Constitution shall
be construed to prohibit individual
or group silent prayer or reflection
in public schools. Neither the United
States nor any State shall require
any person to participate in such
prayer or reflection, nor shall they
encourage any particular form of
prayer or reflection.

Read literally, this proposal appears
superfluous: under the Constitution as
it is now interpreted, individuals and
groups are free to pray silently in public
schools. Opponents of the proposal, how-
ever, fear that it is a pretext to permit
state and local authorities to establish
prayer as a norm. They point out that
proponents of S.J. Res. 2 view it as a
device to "restore discretion to State or
local authorities to structure a religious
exercise," including exercises with prayer
cards and rosary beads for students who
wish to use them.

In explaining his dissenting Judiciary
Committee vote against S.J. Res. 2, Senator
Howard Metzenbaum summarized his
perception of the threat posed by S.J.
Res. 2 as follows:

The sponsors of this amendment
argue that the wording of the pro-
vision prohibits the Government
from coercing any child to pray.
But how is an eight year old to

. respond when the teacher conducts
"an organized religious activity"
each morning in which other child-
ren are involved?

What if the great majority of the
class uses written prayer cards pre-
pared by a particular denomin-
ation? What if the teacher discusses
the types of prayer students may
wish to give without "encouraging"
a particular form of prayer? What
if the school officials provide that
students who do not wish to be a
part of the morning devotional
event must leave the room ?All these
types of conduct are apparently
allowed by this amendment, but it
is ludicrous to argue that these
situations are "neutral" in regard
to religion.

Such Government-sponsored acti-
vity in a public school classroom
inevitably promotes religion. More-
over, in most cases it will promote
a particular type of religion—the
religious practices of the teacher
and the majority in the community.
It is impossible to believe that a
child whose religious faith differs
from majority of his classmates will
not frequently feel embarrassed,
coerced or ostracized when these
Government sponsored religious
activities occur.

The wisdom of a constitutional
amendment relating to school prayer
will be debated, perhaps for years to
come. In the meantime, the experience
in Alabama reviewed in Wallace v.

Jaffree demonstrates the importance of
vigilance by groups like the American
Civil Liberties Union and their recourse
to the courts.* In 1981, the Alabama
legislature authorized public school
teachers to lead students in vocal
prayer—even though such a measure
had been invalidated by the United
States Supreme Court nearly twenty
years earlier in Engle v. Vitale. The
Alabama vocal prayer legislation even
survived scrutiny by the Alabama Dis-
trict Court—a result the Supreme Court,
with exemplary restraint, characterized
in Wallace as "remarkable." Only on
appeal did the courts restore the rights
previously announced in Engel As well
as any incident, the 1981 Alabama
school prayer legislation demonstrates
that consitutional rights cannot be vin-
dicated without constant attention and
dedication to the task.

*The American Civil Liberties Union sub-
mitted an amicus curiae brief in Wallace v.
Jaffree. The ACLU or its affiliates have ap-
peared in numerous other cases successfully
challenging state and local efforts to promote
school prayer. E.g., Walter v. West Virginia
Bd. ofEduc, 610 F.Supp. 1169 (D.W. Va.
1985); Alabama Civil Liberties Union v.
Wallace, 456 F.2d 1069 (5th Cir. 1972);
Lubbock Civil Liberties Union v. Lubbock
Indep. School District, 669 F.2d 1038 (5th Cir.
1982); American Civil Liberties Union v.
Albert Gallatin Area School District, 307
F.Supp. 637 (W.D. Pa. 1969), affd 438 F.2d
1194 (3d Cir. 1971).
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ACLU vs. ACLU
A House Against Itself
Gary W. Aber

On Sunday morning, September 23,
1973, Father William F. Keegan and
Father Michael Szupper, Catholic priests
assigned as Chaplains to the University
of Delaware student body, conducted
worship services on the driveway out-
side the Commons Room of the Chris-
tiana Towers, a University residential
complex. This unusual location was
required when the Commons Room had
been locked to prevent the celebration
of Mass for the Catholic residents of the
Towers, who had requested and who
had participated in such Masses on the
preceding weekends. The University ad-
ministration had decided that the use of
University property for religious pur-
poses was contrary to the University
Charter, Delaware statutes, and the
United States Constitution. Thus, the
conflict between the free exercise of
religion and the prohibition against the
state establishment of religion was joined
It "would eventually rise all the way to the
United States Supreme Court with the
Delaware Chapter of the American Civil
Liberties Union at the loggerheads with
the National American Civil Liberties
Union.

Many persons conceive of the Amer-
ican Civil Liberties Union as a mono-
lithic organization, all of whose mem-
bers march in lockstep to the same
drummer. In reality, it is as diverse as
any other organization. Perhaps, because
of the interests sought to be preserved
and safeguarded, the tenacity of its
members and the strength of their con-
victions, any internal differences tend
to be magnified. These differences are
numerous, they occur with great regu-
larity, and they are usually fought out
with heated discussions within the or-
ganizations to determine whether any
given complaint is covered by the pro-
tection of the United States Constitution.

We need only recall the controversy
surrounding the threatened demonstra-
tion in Skokie, Illinois, to witness an
example of such an internal conflict. In
that confrontation, the Illinois Chapter
of the American Civil Liberties Union
supported the First Amendment right of

the American Nazi Party to peaceably
march in a residential district where
many survivors of the unspeakable Nazi
brutality, which had come to be known
as "The Holocaust," resided. The Illinois
American Civil Liberties Union felt that
First Amendment rights to free speech
and to peaceable demonstration pro-
tected the proposed march. A large
number of members, not only of the
Illinois American Civil Liberties Union,
but members of the American Civil
Liberties Union nationally, felt that the
intentional instigation of calculated
mental distress on the survivors of the
Nazi brutality was equivalent to yelling
"fire" in a crowded theater and was not
constitutionally protected. Although the
Courts resolved the conflict in favor of
the right to demonstrate, the American
Civil Liberties Union in Illinois, nation-
ally, and even in Delaware lost num-
erous members who resigned in protest
for the support given to the demagogues
descended from Adolf Hitler. It is only
today that some of those members have
rejoined their organizations.

The strong emotions that Skokie
stirred prevent a critical examination of
the legal conflicts between the various
factions of the American Civil Liberties
Union.

The Delaware ACLU was at one time
at loggerheads with the National Board
of the American Civil Liberties Union.
There was a real likelihood that opposing
briefs would be filed in the United States
Supreme Court by the Delaware ACLU
on one side, and by the National ACLU
on the other. This is the analysis of that
conflict.

At the beginning of the 1973 school
year, Reverends Szupper and Keegan
were requested by several Catholic stu-
dents to hold Masses on Sunday mornings
in the Christiana Commons. The Dean
of Students informed the priests that
such action would violate University
policy, but the priests felt duty-bound to
serve their students. The Morning News
headlined the edition on September 24,
1973 with "Mass Held On Driveway In
U.D. Ban On Worship", as the University

administration threatened to arrest and
prosecute the priests and students if
they continued their efforts to hold reli-
gious services on University property.
After jokingly asking the 75 students on
that morning whether they knew what
was on the jail menu, the priests decided
not to jeopardize the students' standing
with the University. Ultimately, the Uni-
versity filed an action in the Delaware
Chancery Court seeking to prohibit the
holding of religious services on Univer-
sity property. The defendants filed a
Crossclaim seeking a declaration that
their right to hold such services was
protected by the First Amendment.

The stage was now set for battle over
one of the less precisely drawn portions
of the Constitution. The First Amend-
ment provides: "Congress shall make
no law respeaing an establishment of
religion, or prohibiting the free exercise
thereof ..." United States Constitution,
Amendment I.

A cast of characters had also gath-
ered. The University was represented by
John P. Sinclair, and Phillip B. Kurland,
(Kurland also was later to represent the
State in the more recent desegregation
battle). The individual defendants, Fathers
Keegan and Szupper, were repre-
sented by Aden B. Mekler, and James P.
Collins, who was allowed to intervene
on behalf of Bishop Thomas J. Mardaga
of the local Archdiocese. The American
Civil Liberties Union joined the battle as
an Amicus Curiae, represented by Joseph
A. Rosenthal, and later on appeal by
Thomas S. Neuberger, John S. Grady,
and Christopher Hall, of California.

The University relied upon the pro-
hibition against the establishment of
religion, contained in the First Amend-
ment and provision of the University
Charter codified as 14 DelC. §5103,
which states: "The University shall never
be managed or conducted in the interest
of any party, sect, or denomination."

Vice Chancellor William MarveL heard
the case initially at the trial level. At the
early stages, on October 5, 1973, he
entered a temporary restraining order

(Continued on page 30)
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A House Against Itself
(Continued)

prohibiting the University from inter-
ferring with the religious services. Sub-
sequently, on March 28,1974, the Vice
Chancellor reversed his earlier position
and issued an opinion supporting the
University's position. University of Dela-
ware v. Keegan, Del. Ch., 318 A2d 135
(1974). He recognized the unique and
unprecedented conflict presented in
the case:

While the parties to this litigation
concede that they have been
unable to find a precise precedent
in support of their respective posi-
tions, opposing counsel, relying
on the provisions of the First
Amendment reached directly op-
posite conclusions. Thus, the Uni-
versity contends that the establish-
ment clause of the First Amend-
ment compels it to ban worship
services on its property, while the
defendant and intervenors argue
that the free exercise clause of the
same amendment guarantee them
the right to hold and/or participate
in the worship services..."
University of Delaware v. Keegan,
supra., at 138.

The Court incorporated the triparte test
mandated by the United States Supreme
Court in Committee for Public Educa-
tion v. Nyquist, 413 U.S. 756 (1973).
Three hurdles had to be cleared: first,
the governmental decision must reflect
a clear secular purpose; second, its
primary effect could neither advance
nor inhibit religion, and, finally, it must
prevent excessive government entan-
glement with religion. Vice Chancellor
Marvel concluded that the University, in
furnishing such facilities, was not fur-
thering religion, and, what is most im-
portant, it was not dealing with a young,
impressionable, or captive audience.
The banning of all religious services was
not discriminatory and there was only
an insignificant burden on religion,
which did not run afoul of the "free
exercise" clause. The Court concluded:

(T)hat to compel the plaintiff to
permit Roman Catholic worship
services to be celebrated in the
Christiana Towers merely in order
to suit the convenience of the stu-
dents, intervening defendants,
and others, would be unwarranted,

(Continued on page 31)
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it being clear on the present re-
cord that Roman Catholic Masses
are regularly celebrated in two
churches situated in the City of
Newark. University of Delaware v.
Keegan, supra., at 142.

Not unexpectedly, the priests and the
students appealed. Justice John J.
McNeilly writing for the Delaware Su-
preme Court differed with the lower
Court's view of the conflict. It had been
established that all university students
and organizations were given free use
of University space for meetings. The
University had sanctioned various reli-
gious organizations, and allowed them
quarters for business and social pur-
poses. The Court concluded that allowing
religious groups the same rights as
other University organizations would
not run afoul of the "establishment
clause" and would be a "lawful accom-
modation". From this it followed that
the University must exercise neutrality
in the face of the students' desire to
conduct religious services. The Court
differed expressly with Chancery over
the burden placed upon the students by
having to go off campus for religious
services. The Court noted that the stu-
dents lived and studied within the
University: Any burden upon them would
constitute a violation of the "free exer-
cise" clause:

Once the individual demon-
strates some constitutional bur-
den, whether substantial or in-
cidental, direct or indirect,
upon his free exercise of religion,
the State must show a substantial
interest' sufficient to sustain its
acts. Keegan v. University of Dela-
ware, Del. Supr., 349 A2d 14, 17
(1975).

Instead of measuring the amount of
burden, absent a factual record the
Supreme Court regarded the University
as having discriminated against a reli-
gious organization, or as the Court
questioned:

Can the University prohibit stu-
dent worship in a common area
of a University dormitory which is
provided for student use and in
which the University permits every
other student activity? Keegan v.
University of Delaware, supra., at
17-18.

The Delaware Supreme Court remanded
the case for the Court of Chancery to

determine in light of its holding that the
banning of the religious services created
an unconstitutional burden whether
there was any "compelling" state justi-
fication for such a burden.

The News Journal papers, editorial-
ized at this point that the University
should treat everyone the same, or as
the papers phrased it: "In PlainerTerms,
Treat Everyone Alike." However, the
University felt constrained to take the
issue to a higher level, and sought to file
for certiorari to the United States Su-
preme Court On December 23, 1975,
The New York Times noted the national
implications of this case in reporting the
appeal.

The stage was now set for the conflict
between the Delaware ACLU and the
National organization. At that time, the
Delaware ACLU was acting as an affiliate
of the Philadelphia Chapter of the Amer-
ican Civil Liberties Union. (Subsequently,
the local organization voted to form its
own independent chapter.) As a part of
operating procedures, the Delaware
ACLU needed Philadelphia Board ap-
proval to litigate in the United States
Supreme Court. Philadelphia approved,
but upon learning of the Delaware
Chapter's position, the National Execu-
tive Committee expressed concern that
Delaware's position violated the National
Board's position. Several meetings were
held to discuss the matter. Finally, the
National Executive Committee, in Feb-
ruary, 1976, voted to authorize the
National ACLU to file an amicus curiae
brief setting forth the "establishment
position" before the United States Su-
preme Court. If the Supreme Court
decided to hear the matter, the Dela-
ware Chapter was going to continue to
support the priests' and students' on the
"free exercise" position. Thus, the very
real possibility of finding the Delaware
ACLU and the National ACLU in opposi-
tion was on the horizon.

As fate would have it, the battle was
never joined between the respective
ACLU bodies. The United States Supreme
Court on February 23, 1976, voted to
deny certiorari, University of Delaware
v. Keegan, 424 U.S. 934 (1976). Justices
Brennan and Blackmun were noted as
having voted to grant certiorari.

In retrospect, it is difficult to deter-
mine whether the final outcome of this
case rests with the liberal or conserva-
tive camps in the ongoing controversy
over religion and vmblic education.
Given the Justices who voted for Su-

As evidenced by other articles in this
issue Gary Aber has foughtthegood'fight

for freedom. Gary practices trial litiga-
tion in Wilmington, with a particular
interest in personal injury cases and
civil liberties.

Gary is a native downstate Dela-
warean, born and raised in Milford. He
is a long time member of the Board of
Directors of the Delaware affiliate of the
ACLU. and a Vice President of the
affiliate.

preme Court review, and the potential
reversal of the Delaware Supreme Court
decision, it might be argued that the
Delaware ACLU supported the conser-
vative camp. Keegan v. University of
Delaware, supra., has been cited as
authority to require state institutions to
permit voluntary prayer: Brandon v.
Board of Education of Guilderland
Central School, 635 F. 2d 971 (2nd Cir.,
1980).

Several years after the Keegan case
was put to rest, the federal court system
was called upon to analyze the same
issues. In Chess v. Widmar, 480 F.Supp
907 (W.DMo., 1979), the trial court faced
a virtually identical set of facts that had
infringed the Delaware Courts. Called
upon to consider Keegan, the Federal
District Court explicitedry rejected the
Delaware Court's analysis, recognizing
that the facts were "indistinguishable".
The Court critized the Delaware Supreme
Court's conclusion that allowing reli-
gious groups the same rights as all other
student groups was a "lawful accom-
modation" and further, such a conclu-
sion was made "without analylsis" of
TiUon v. Richardson, 403 U.S. 672 (1971).1

On appeal, the Eighth Circuit of Appeals
reversed, Chess v. Widmar, 635 F.2d31O
(8th Cir., 1980), holding that the Uni-
versity of Missouri's ban infringed the
free exercise clause. The case was then
appealed to the United States Supreme
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A House Against Itself
(Continued)

Court. Widmar v. Vincent, 454 U.S. 263
(1981). The Supreme Court upheld the
right of students to use University faci-
lities for religious purposes. Unlike the
Courts below, the Supreme Court did
not confront the conflict of "The Estab-
lishment Clause" versus the "Free Exer-
cise Clause". Rather, the Court found
that the lower courts had "misconceived"
the issues and ruled: "The question is
not whether the creation of a religious
forum would violate the "Establishment

Clause." Widmar v. Vincent, supra., at
273. The Supreme Court chose to view
the issue as a violation of the students'
First Amendment rights of free speech
and association. Since the University
had allowed all other student groups
free access to its facilities, the prohi-
bition as applied solely to religious
groups was just such a violation.

The basis of our decision is narrow.
Having created a forum generally
open to student groups, the Uni-
versity seeks to enforce a content-
based exclusion on religious

The Worlds most
prestigious automobile

at Delaware's most
prestigious auto dealership!

Imports
3801 Lancaster Pike (Route 48)
Next to Pathmark, just Vz mile east

of Route 141 in Wilmington.

speech. Its exclusionary policy vio-
lates the fundamental principle
that a state regulation of speech
should be content-neutral, and
the University is unable to justify
this violation under applicable
constitutional standards. Widmar
v. Vincent, supra., at 277.

As a consequence of the Supreme
Court's decision the competing inter-
ests have been resolved, but the com-
peting religious questions of "establish-
ment" versus "free exercise" have not.
One may assume that the Supreme Court,
in expressly basing its decision upon
the right of free speech and association,
sought to avoid the quagmire of reli-
gion and public education.

Although the factual controversy faced
by the Delaware Courts has been re-
solved by the United States Supreme
Court on the side of the Delaware ACLU
position, the exact conflict in com-
peting issues remains unsettled and in
all probability never will be. Whether
the local Delaware ACLU or the national
ACLU organization was correct, will
never be known. The local chapter's
position has prevailed, and only the
imaginations of the members can vis-
ualize the reaction of the United States
Supreme Court with the American Civil
Liberties Union appearing on both sides
of the same case.

1 In Tilton, the United States Supreme Court
had held that state monies could not be used
to provide facilities for religious teachings at
institutions of higher learning.
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The Delaware
Declaration of Rights

Parents, Siblings, Vicissitudes

Carroll Poole and Max S. Bell, Jr.

"Novus Ordo Seclorum " a new order
of the ages, proclaims the Great Seal of
the United States, a proud assertion.
Taken in its entirety, there is ample justi-
fication for this claim. Toqueville, William
Gladstone, and Lord Bryce all agree and
many others concede the precedential
novelty of the American experiment.

Daring though it may have been when
viewed as a complete structure, many of
the constituent parts have ancient ante-
cedents. Nowhere was this more true
than in the fashioning of the various
bills of rights, both state and federal. The
idea of the limitation of the power of a
sovereign or of an entire government is
ancient indeed.

St. Thomas Aquinas, whose working
life spanned the middle of the 13th Cen-
tury, argued that the ruler holds an office
or a trust for the whole community. He
is justified only to the extent that what
he does contributes to the common
good.1 Although St. Thomas approaches
the relationship of the governor to the
governed from a theological point of
view, the thoughts upon which he builds
his argument can be traced to Aristotle,
who wrote in the Fourth century, B.C.

Not only does St. Thomas present a
theory of limitations, he also holds that
resistance to tyranny is a justifiable act
of a whole people so long as those who
resist do so in a way less injurious to the
general good than the abuse they would
remove.

The thoughts of St. Thomas were
neither complete nor original. He set
them in a clerical mold. The English
MagnaCarta (1215)hadbeenexecuted
and then re-issued at least three times
before St. Thomas wrote.2 Nothing in
the writings of St. Thomas appears to
deal with the problem of applying his
principles to individual subjects of the
sovereign. Nowhere does he present a

theory of enforcement of limitations by
means other than mass revolt. What St.
Thomas did do was to present in well-
organized and closely argued form a
cluster of ideas, which became the com-
mon property of the modern Western
world, an inheritance from the Middle
Ages.

Important as was the climate of
thought of which St. Thomas Aquinas
was an exemplar, a more direct link with
the thoughts of the 18th Century poli-
icians3 is to be found in England. Men-
tion has already been made ofMagna
Carta. Its famous Clause 39 is well-known
to every student of public law:

"No free man shall be taken or im-
prisoned or dispossessed or outlawed, or
banished or in any way destroyed. . .
except by the legal judgment of his peers
or by the law of the land."

It is possible to refer to only a few of
the many who contributed to the con-
troversial literature from the early twelve
hundreds to the late seventeen hundreds.
William of Occam, writing in the middle
of the 14th Century, wrote essentially in
the clerical vein of St. Thomas. He, too,
reflected continuing prevailing senti-
ments. "The basis of his political ideas
was the rooted and almost universal
dislike of arbitrary power, or of force
exercised outside the framework of what
was felt to be the law." Richard Hooker,
writing in the late 16th Century, was in
the same tradition as St. Thomas and
William. However, in his major work,
The Laws of Ecclesiastical Polity, he refers
to a "... composition and agreement
amongst themselves..." that is, amongst
the people of the "Polity". This, of course,
reinforces the notion of a higher law
with the idea of a compact which, if
breached by one party (the sovereign),
no longer binds the other (the subject).

Only at the very end of the 16th century
does a clear distinction between the
clerical and the secular appear. Sir
Thomas More might be described as the
last medievalist and, similarly, Sir Edward
Coke one of the early secular thinkers.

There is much doubt whether Coke's
dictum in Dr. Bonham's Case4 repre-
sented contemporary majority opinion.
What is certain is that Charles I recog-
nized it as dangerous to his pretentions
(Coke was dismissed as Chief Justice of
Common Pleas) and that the dictum
was constantly referred to later with
powerful effect.

It is impossible to leave the early Stuart
and the Commonwealth period without
a brief reference to the Levellers. This
group—it certainly was not a "party" in
any accepted usage of the word—con-
sisted of a number of the private soldiers
in the army led by Oliver Cromwell.
Sabine, Op. Cit. p 489, asserts that they
"...tried to secure what in the United
States would be a constitutional con-
vention, a special representative body
'not to exercise any legislative powers
but only to draw up the foundation for
just government' " Moreover, fore-
shadowing a later and more famous
document, it appears that they argued,
"For by natural birth all men are equally
and alike born to like propriety, liberty
and freedom:..."

John Locke (1632-1704), universally
acknowledged as a prime source by the
constitutionalists of the later 18th Cen-
tury, wrote in the Second Treatise on
Civil Government:

The end of government is the good of
mankind and which is best for man-
kind, that all the people should be al-
ways exposed to the boundless will of
tyranny, or that the rulers should be
sometimes liable to be opposed when
they grow exorbitant in the use of their
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Declaration of Rights
(Continued)

power, and employ it for the destruction
and not the preservation of the prop-
erties of the people?

Thomas Jefferson may have had this
passage in mind when he wrote that
"The tree of liberty must be refreshed
from time to time with the blood of
patriots and tyrants."

The works of the writers briefly men-
tioned and those of a legion of others
omitted for lack of space were not sterile
academic exercises, although the seed
was often much delayed in the germi-
nation. The Petition of Right, enacted in
1628, reasserted the fundamental im-
portance of the Writ of Habeas Corpus.
It dealt also with other popular griev-
ances: taxation without the consent of
Parliament, the quartering of troops in
private homes in peacetime, the appli-
cation of martial law to civilians when
the common law courts were open. The
observance by Charles I of this one stat-
ute, to which he had given the Royal
assent would probably have saved both
his reign and his head.

This statute was the first of many en-
acted between 1628 and 1690 dealing
with diverse subjects: the abolition of
the Courts of Star Chamber and High
Commission (l64l), the Habeas Corpus
Act (1679), the Bill of Rights (1689), and
others. Throughout, however, there was
a common theme — the limitation of
prerogative and the liberties of the
subject — in modern parlance — civil
rights.

Another common theme is discover-
able. The practical men of affairs — the
leaders of the communities in which
they lived — were responding to partic-
ular grievances. They were not the cap-
tives of abstract doctrine. They molded
and used doctrine and, no doubt, were
themselves molded by the theories they
assimilated They quoted Hooker and
Locke in their speeches; with more im-
mediate effectiveness they insisted that
the settlement of grievances must pre-
cede parliamentary action upon the
demands of the Crown for supply, i.e.
money.

In one respect, the colonists in the
New World were exceptionally fortun-
ate. Their settlements stabilized and grew
during a period of civil convulsions in
the land from which they sprang. Civil
war, regicide, and restoration so occu-
pied the attention of the Crown and the
influential members of the community

that little or no attention was paid to
those far-away communities, whose very
survival was in any case believed to be
uncertain. Of necessity they devised ways
of regulating their own internal order.
The Congregationalist might well have
reflected that "Needs must when the
Devil drives."

Following the Glorious Revolution,
there was no significant change in the
attention paid by leaders in the Mother
Country. Continental wars absorbed
available energies. Louis XIV had ambi-
tions, which were only barely frustrated
by the combined efforts of the Dutch
and the English (led by William of Orange
at home and John Churchill, Duke of
Marlborough, at the head of the field
forces). There followed a series of conti-
nental European dynastic wars — the
wars of the Spanish Succession, of the
Austrian Succession, and others. The
final armed outbreak of the adherents
of the Stuart pretenders occurred in 1745.
During this time the home government
looked to the colonies for help. It was a
contingent from the Massachusetts Bay
Colony and from the Province of Maine
that first captured the French Fortress of
Louisbourg in 1745.

Thus, from 1630 to 1763 the colonies
were left alone and became more or less
self-governing. What then could be less
surprising than that self-governing com-
munities, left to their own resources for
almost one hundred fifty years, and ra-
ther successfully at that, should object to
the sudden revival of interest and the
efforts of the Mother Country to resume
detailed control after the Peace of Paris?
Only one thing would be less surprising.

The colonists, or at least their more
educated members, knew their history.
They had read Milton and Harrington,
Hooker and Locke. The true surprise
would have been the failure of these
leaders to contest the arrogations and
intrusions of English government with
those very tracts, arguments, and Acts of
Parliament that had been so effective in
the limitation of Royal Prerogative and
the ultimate overthrow of the Stuarts.

To the extent that there are available
records, the evidence is clear that from
Massachusetts Bay Colony to Georgia
constitutions limiting the power of the
several local governments were adopted
no later than the end of 1777. The Stamp
Act Congress had passed its Resolu-
tions as early as 1765. The First Con-
tinental Congress had met and had pro-
tested a long series of grievances in a

Declaration and Resolves dated October
14, 1774. All of these documents dealt
with matters of complaint and, like the
Declaration of Independence, were in
the nature of protests and so were not
strictly bills of rights. What they did do
was to establish those points to which
the colonial assemblies and conventions
objected in a remarkable consensus.

That same consensus became even
more apparent with the drafting and
adoption of bills of rights in the separate
states by separate assemblies or con-
ventions refleaing the similar views of
separate constituencies. In 1776 and
1777 eleven of the thirteen colonies
adopted constitutions. A twelfth, Connec-
ticut, added a short declaration of rights,
which was to be read as a part of the
existing charter. Every colony except
Rhode Island included in its basic in-
strument of government new and ex-
press limitations. In Rhode Island, the
Charter of 1663 had already incorporated
the language of Clause 39 from Magna
Carta, as well as one of the earliest
colonial guarantees of a measure of re-
ligious toleration.

Not only did the colonies act in a very
short time; they adopted documents
more significant for their similarities
than for the differences of detailed pro-
visions. On both counts the public fig-
ures in Delaware were in the main stream
or in the lead.

We know very little of the inmost
thoughts of the delegates to the Con-
vention that met in New Castle in August
of 1776. The evidence is both scanty and
unindexed. But we do know what they
did. On September 11,1776 the Delaware
convention adopted a Declaration of
Rights. The first Constitution followed
that Declaration nine days later.

The Delaware Declaration of Rights
was adopted after the Virginia Bill of
Rights, which forms the first part of the
Constitution of that Commonwealth,
approved on June 12,1776. Pennsylvania
enacted a Constitution and Declaration
of Rights on August 16 of that year, also
before the Delaware Declaration was
adopted. The Maryland and North Caro-
lina Variances appeared in November
and December of the same year.

The available evidence suggests that
the Delaware Declaration was derived
in large measure from the drafts already
enacted in Virginia and Pennsylvania,
and under consideration in Maryland.
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The delegates to the Delaware con-
vention approved a document, which in
its general tenor paralleled the various
colonial Declarations enacted during
those years. In spite of differences in
detail5 it is the similarity, not the varia-
tion, that is striking.

In this context the debates and the
controversialist writings produced dur-
ing the struggle for ratification are
enlightening.

Much of the opposition to the new
Federal Constitution arose from the
absence of express guarantees of rights.
A Massachusetts anti-Federalist seized
on this in a tract published in the Boston
American Herald on October 27,1787.6

So also did Patrick Henry on June 5
and June 7,1788 when he opposed rati-
fication in the Virginia Convention.
Thomas Jefferson, a supporter of the
main principals of the new Constitution,
wrote from Paris on December 20,1787
to James Madison that he disliked the
omission of a Bill of Rights. He was
particularly emphatic about this. "Let
me add," he wrote, "that a Bill of Rights
is what the people are entitled to against
every government on earth, general or
particular; and that no just government
should refuse or rest on inferences."

Although no documentary evidence
of the subjective beliefs of the members
of the 1776 Delaware Constitutional
Convention is available—indeed it may
be nonexistent—those beliefs may be
fairly inferred from the actions of the
delegates in making a statement of re-
served rights the first order of their busi-
ness. That it preceded the adoption of a
new fundamental instrument of govern-
ment by nine days is decisive evidence
of the harmony of their thought with
that of the leaders of all the other
Colonies.7

However, the harmony of 18th cen-
tury thought was incomplete in one par-
ticular that excites our curiosity today,
and which has caused much litigation:
were the 18th Century declarations of
rights (U.S., Delaware, et al.) intended
to be immutable? Even as we celebrate
our Constitutional beginnings, we are
embroiled in a debate as to whether
construction of the rights should be a
search for the framers' intentions or a
20th Century meaning for their words.
On the one side we have the view that
"black ink" is more enduring than brass
or stone, a Shakespearean view8; and
on the other9, that the wording of the
U.S. Bill of Rights was intentionally gen-

eralized to accommodate civilizing
change as litigants and judges develop a
better understanding of the world in
which we live.

The Delaware Bill of Rights has not
yet been subjected to the same scrutiny
as the U.S.; but, when it is, some inter-
esting differences from the federal ex-
perience will be apparent.

The Delaware Constitution, dated
just nine days after the Declaration of
Rights, expressly provided (Art. 30) that
"no Article of the Declaration of Rights
and Fundamental Rules of this State ...
[nor certain provisions in the Constitu-
tion] ought ever to be violated on any
pretense whatever." The second sen-
tence of Article 30 provided the one
means for amending the other provisions
of the Constitution (5/7 vote in both
branches of the General Assembly),
clearly suggesting that the Declaration
of Rights and certain provisions in the
Constitution were not subject to amend-
ment However, within less than 16 years,
Delaware had a new Constitution and
rewritten Rights, and there were signi-
ficant changes. Two of them merit
discussion.

Section 3 of the Declaration provided
"That all persons professing the Chris-
tian religion ought forever to enjoy
equal rights and privileges in this state,
unless, under colour of religion, any
man disturb the peace, the happiness
or safety of society." To confirm the
primacy of Christianity, Art. 22 of the
Constitution (1776) also provided that
everyone elected to the General Assem-
bly or "appointed to any office or place
of trust" would have to make and sub-
scribe the following declaration:

/AB. do profess faith in God, the Father,
and in fesus Christ, His only Son, and in
the Holy Ghost, one God, blessedforever-
more; and I do acknowledge the Holy
Scriptures of the Old and New Testa-
ment to be given by divine inspiration.

Notwithstanding the obvious expec-
tation that good Christian men would
be running the government and enjoying
equal rights and privileges, there were
numerous provisions against establish-
ment of any particular religion. Free-
dom of worship was guaranteed, and
compulsory attendance or maintenance
of any ministrywas barred (Declaration,
Sect. 2). Art. 29 of the Constitution also
forbade "establishment of any one reli-

Continued on page 121

Carroll Poole, is a member of the
Delaware Bar and an Editor of this pub-
lication. His interests include history (be
is a member of the Historical Society of
Delaware) with a particular emphasis
upon maritime and naval history. He
has been active in the conservation
movement. He was among the organ-
izers of Delmarva Ornothological Society
and Delaware Nature Education Society.
He is also an accomplished writer. As he
puts it with becoming modesty his inter-
ests extend "from bird watching to word
botching".

Max S. Bell, Jr., co-author of this arti-
cle, is President of the Delaware Affiliate
of the American civil Liberties Union. He
served as Chairman of the State Human
Relations Commission from 1969 until
1973- Reappointed as a commissioner
he has served continuously on that Com-
mission since 1977. This is Mr. Bell's first
appearance in these pages.
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gious sect" and provided that n o d ^
man or "Preacher of the Gospel could
hold "any civil office in this state or
be a legislator "while they [sic con-
tinue in the exercise of the pastoral func-
tion " Art. 29 was one of the provisions
never "to be violated on any pretense
whatever." ^

In addition, the Declaration (Art. ^ o ;
provided that:
No person hereafter imported into this
state from Africa ought to be held in
slavery under any pretense whatever,
and no Negro, Indian or Mulatto slave,
ought to be brought into this state for sale
from any part of the world.

This too was never "to be violated on
any pretense whatever."

In 1792 another Constitutional con-
vention was called, principally because
the position of President of Delaware
had little authority apart from the Gen-
eral Assembly and a basic revision of the
form of state government was needed
to strengthen the executive branch.
However, the convention also eliminated
the specific "rights" quoted above, des-
pite their earlier "[n]ever to be violated"
status. Although the 1776 Constitution
did not provide for calling another con-
vention this did not prevent its hap-
pening. Addressing this conceptual prob-

[ lem, the framers gave the new Consti-
! tution a preamble stating that govern-
j mental authority was derived from the
j people, with their consent and to ad-
\ vance their happiness, and concluding
j with this assertion: "and they may for
| this end, as circumstances require, from
j time-to-time alter their constitution of
j government" So saying, 24 elected dele-
j gates (out of a population of 37,000)
fmade substantial changes, and there
\ apparently was no litigation challenging
| their authority to do so.
! Much of the explanation for change
\ lay in accommodation to the new fed-
\ eral government Between the two Dela-
jware Constitutional conventions, the
\ U.S. Constitution had come into being
[and the first ten amendments had also
[been ratified by December 15, 1791.
j Article VI of the U.S. Constitution pro-
fvided that no religious test could ever
1 be required as a qualification to office
j or public trust "under the United States",
iand Art. IV, Sect. 2 provided that no
jperson held to "Service or Labour" in
[one state could be discharged from such
• Service or Labour" by the law of an-
l other state. These Federal declarations

ratified, the Delaware framers (1792)
were persuaded to delete the contrary
provisions from the Delaware Consti-
tution.

Cognizant that two significant pro-
visions had been deleted from the rights
previously proclaimed as "[n]ever to be
violated", the 1792 framers made a new
attempt at perpetuating the rights they
declared. The rights were set forth in the
Constitution, but as a separate Article,
which was followed by this statement:

We declare that every thing in this article
is reserved out of the general powers of
government here-in-after mentioned.

In addition, provisions were included
(An. X) to make amendment of the Con-
stitution quite difficult. One General
Assembly could propose an amendment
by a 2/3 vote in each House, the pro-
posal would have to be published be-
fore a general election, and the next
General Assembly could adopt the
amendment by three-fourths vote in
each House. As for a constitutional con-
vention, none could be called "but by
authority of the people", that is, a vote
by ballot for or against a convention.
These provisions were carried forward
into the Constitution of 1831 (declara-
tion following Art. I, and Art. IX). The
1897 Constitution retained the same
"reserve clause" regarding the Bill of
Rights, but watered down the amend-
ment process somewhat10, and gave the
General Assembly the right to call a con-
stitutional convention (Art. XVI, §2).

Since the provisions of the 1792 Bill of
Rights were unchanged in the 1831 and
1897 constitutions, the question of their
susceptibility of amendment was not
squarely presented until 1972, when a
1933 amendment to Art. I, §4 ("Trial by
jury shall be as heretofore") was chal-
lenged on the ground that the Bill of
Rights could not be amended, because
of the "reserve clause" quoted above.
The Court held in State v. Bender, Del.
Supr. 293 A2d 551 (1972) that the re-
serve clause did not preclude amend-
ment by the two-step procedure pro-
vided for in Art. 16, §1, which applied
equally to all parts of the Constitution.
Although the Court did not say so, its
ruling appears to leave the reserve clause
with no meaning at all, surely not what
the framers had in mind. Perhaps the
decision can better be justified on the
grounds that the effect of the amend-
ment "was merely to change the mech-
anics of the drawing of the Grand Jury"

and that to decide otherwise might have
invalidated 40 years of indictments.

Should the question arise again, we
may still hope that the reserve dause
and the "black ink" of our Bill of Rights,
with the reserve clause, will be found to
have a greater endurance. It could be a
serious issue, if other amendments to
our Bill of Rights can be adopted as
easily as the "right to keep and bear
arms" amendment11 is being added
thereto, with so little attention at the
1986 general election. •

'George H. Sabine, A History of Political Theory,
Henry Holt and Company, New York, 1937,1946
ed. p. 249.
2Richard L. Perry, Ed. Sources of Our Liberties,
American Bar Foundation, Chicago, 111, 1959 p.4.
3The word "politicians" is used advisedly. The
delegates to the Federal Convention in Philadel-
phia, to the ratification conventions and to the
various bodies that drafted the state constitutions
were practical men of affairs, fully conversant with
the dominant opinions of their constituents. All
the documents show that these men had a con-
stant concern with what they thought would be
acceptible in their differing communities. See
Madison's Notes on the Federal Convention and
Elliot's Debates in the Several State Conventions,
passim.
48 Coke's Reports 107, 118 (1610) "...in many
cases, the common law will controul acts of parlia-
ment and sometimes adjudge them to be utterly
void; ..." Quoted in Perry, Ed. Op. Cit. p. 27.
5The Delaware Declaration of Rights appears in
Volume 1 of the Delaware Code. The Delaware
Declaration restricts the guarantees of toleration
to "Christians". Section 3. It is also the first of the
Colonial documents to prohibit retroactive legis-
lation relating to criminal law. See Section 11.
6Reprinted in Ketcham, Ralph D., the Anti-Fed-
eralist Papers and the Constitutional Convention
Debates, New American Library, New York 1986,
Page 189 at pages 195-196.
7Anyone searching for a fuller treatment of the
ideas barely touched upon here will do well to
consult E. S. Corwin, The "Higher Law" Back-
ground of American Constitutional Law, Harv. L
Review 42 (Dec. 1928 and Jan. 1929) 149-185,
365-409.
8U.S. Solicitor General Charles Fried, "Sonnet LXV
and the Black Ink of the Framers' Intention",
100 Harv. L. R 751 (Feb. 1987).

'justice William J. Brennan, Jr., "Constitutional
Adjudication and the Death Penalty: A View from
the Court", 100 Harv. L R 313 (Dec. 1986).
10The second leg of a legislative amendment re-
quired only two-thirds vote. Art. XVI, §1.

"65 Del. Laws, Chap. 332 (June 25, 1986).
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Gregory A. Inskip
EDITOR’S NOTE

The statesmen who designed and implemented our Constitu-
tion sought to protect our freedom by several expedients, dis-
cussed in the essays that follow. They divided power between state 
and federal governments, separated powers among executive,  
legislative and judicial branches, and expressly protected specific 
liberties in bills of rights in federal and state constitutions.

The result, according to Benjamin Franklin, was “a Republic, 
if you can keep it.” Andrew Jackson later voiced a similar caution 
“that eternal vigilance by the people is the price of liberty and 
that you must pay that price if you wish to secure the blessing.” 
Farewell Address, March 4, 1837.

Our freedom obviously depends on a military strong enough 
to deter foreign tyrants and honorable enough to respect civil-
ian rule. Lasting freedom also depends on a civil society honest 
enough to read and respect the constitutional guarantees, and 
brave enough to assert them at need.

The rights that the founders bequeathed to us reinforce each 
other and are strengthened by exercise. Criticism of tyrants is 
fatal in places like Zimbabwe and unthinkable in North Korea. 
In the United States we expect people to speak freely and we 
do so to expose governmental corruption and incompetence. We 
throw the bums out of office before they become entrenched.

In other cultures, fearless speech is not always enough. The 
corrupt regimes of Syria and Iran are using their monopoly on 
armed force to suppress dissent from an unarmed people. Would-
be tyrants cannot hope to achieve easy repression here, where the 
same citizens who enjoy freedom of speech also enjoy the right 
to keep and bear arms.

But government continues to grow in size and intrusiveness, 
perhaps most insidiously in electronic surveillance of our trav-
els, habits and communications and associations with others. As 
Superior Court Judge Jurden commented, “The advancement 
of technology will continue ad infinitum. An Orwellian state is 
now technologically feasible. Without adequate judicial preser-
vation of privacy, there is nothing to protect our citizens from 
being tracked 24/7.” State v. Holden, 2010 WL 5140744 (Del. 

Super. Ct.) at *8, appeal dismissed State v. Holden, No. 30, 2011 
(February 1, 2012).

In Holden police had tracked a defendant’s movements by 
surreptitiously placing a GPS device on his car, without obtain-
ing a search warrant. The Superior Court suppressed the evi-
dence, holding that “Delawareans reasonably expect to be free 
from prolonged 24-hours-a-day surveillance. Use of GPS tech-
nology without adequate judicial supervision infringes upon the 
reasonable expectation of privacy and absent exigent circum-
stances or a warrant issued upon probable cause, violates Article 
I, § 6 of the Delaware Constitution.” Id.

Happily the United States Supreme Court has construed the 
Fourth Amendment the same way in a case decided as this issue 
goes to press, United States v. Jones, No. 10-1259. (January 23, 
2012). 

Meanwhile, state and federal bureaucrats have advocated that 
GPS systems be installed in our motor vehicles to track where 
and how far we drive, and to tax us based on miles driven:

http://www.cnn.com/2011/11/18/travel/pay-per-mile-
transportation/index.html; 

http://www.thetruthaboutcars.com/2011/05/white-house-
disowns-pay-per-mile-tax-plan/

Many of us would hold that if surveillance is improper when 
done by a police detective investigating a suspected criminal, 
then it is far worse when done by a bureaucracy seeking to spy 
on and control the movements of citizens in private life. Unfor-
tunately we are afflicted with policymakers with different values.

Franklin, Jackson and Orwell warned us: an expansive gov-
ernment is watching. We must maintain countervailing vigilance 
if we hope to keep our free republic in more than name.

Gregory A. Inskip

We write to remember our colleague 
and fellow Board of Editors member, Peter 
E. Hess, who passed away on January 12, 
2012. He was just 52 years old. A graduate 
of Brandywine High School, Peter obtained 
his bachelor’s degree from The University of 
Virginia (“The University” as he liked to tell 
his friends), where he majored in History, 
Government and Economics. He obtained 
his J.D. from Tulane Law School in 1984.  

A history and war buff, as well as an ac-
complished diver, Peter developed a specialty 
in admiralty and maritime law. His love for maritime his-
tory preservation and underwater exploration in particular 

led to his involvement in several underwa-
ter shipwreck explorations, including a dive 
to the USS Monitor. He was very active in 
the Explorers Club, holding many leader-
ship positions, including Chairman of the 
Philadelphia Chapter, and Chairman of 
the Club’s Legal Committee. His impact 
on divers’ rights within maritime law is re-
membered by many of his colleagues.

Peter had the gift of optimism, an in-
fectious smile, and a quick wit.  He will be 
missed by many people who knew and loved 

him. We extend our condolences to his son, Benjamin, and 
the rest of his family and friends.  

We Remember Peter E. Hess
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In a 1977 article addressing the importance of state courts to the protec-

tion of fundamental rights, Justice William Brennan observed:

Over the past two decades, decisions of the Supreme Court of the United 

States have returned to the fundamental promises wrought by the blood of 

those who fought our War between the States, promises which were thereaf-

ter embodied in our fourteenth amendment – that the citizens of all our 

states are also and no less citizens of our United States, that this birthright 

guarantees our federal constitutional liberties against encroachment by 

governmental action at any level of our federal system, and that each of us 

is entitled to due process of law and the equal protection of the laws from 

our state governments no less than from our national one.1

H
e could not say that today. With 
limited exceptions,2 the United 
States Supreme Court has backed 
away from the role Justice Bren-

nan lauded because of a change in per-
sonnel.3 Thus, for Delaware, it remains 
for judicial application of the Delaware 
Constitution to carry that burden. His-
tory shows it can.

Days before adopting Delaware’s 

first constitution in 1776, convention 
delegates adopted the Declaration of 
Rights and Fundamental Rules of the 
Delaware State, which guaranteed 
Delawareans many of the basic liberties 
they enjoy today: freedom of religion; 
enjoyment of life, liberty, and property; 
freedom of the press; free elections; a 
remedy at law for every injury in goods, 
lands or person; trial by jury of facts 

In many cases,  
our State constitution 
may provide more 
rights and protections 
than the  
U.S. Constitution.

Joy Mulholland, Ph.D.,  
and Richard H. Morse

FEATURE

	Article I of the Delaware Constitution:  
		      Liberty Begins at Home
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where they arise; freedom from search 
or seizure without a warrant under 
oath naming or describing the place or 
person to be searched; and procedural 
rights in criminal prosecutions, in-
cluding the right to counsel, the right 
against self-incrimination, the right to 
confront accusers and witnesses and to 
examine evidence, the right to a speedy 
trial by an impartial jury, conviction 
only by a unanimous jury, freedom 
from excessive bail, fines, and cruel and 
unusual punishment.4 

New state constitutions were adopt-
ed in 1792, 1831 and 1897. Article I 
of each of those constitutions preserved 
and expanded these common law rights 
and added others, e.g., elections shall be 
free and equal; the right of assembly; no 
criminal proceedings by information; 
no double jeopardy; no suspension of 
the writ of habeas corpus; guarantee of 
bail for most prisoners; and consider-
ation of the health of prisoners in the 
construction of jails.5

When the present state constitution 
was adopted in 1897, the convention 
delegates understood that if a funda-
mental right were omitted from the 
Delaware Constitution, Delawareans 
would, in most cases, lose that protec-
tion from state action.6 Accordingly, 
they provided protections against state 
government power that stand indepen-
dent from federal court decisions.

Given the system of dual sovereignty 
established by the United States Con-
stitution and the right of state courts 
to apply their constitutions as they see 
fit,7 scholars have noted that turning to 
state constitutions for the protection of 
fundamental rights offers something 
for both liberals and conservatives: it 
is a way to continue the expansion of 
constitutional rights, while at the same 
time providing the triumph of federal-
ism.8

“It is undisputed … that the Dela-
ware Constitution may provide broad-
er protections than the United States 

Constitution,”9 and Delawareans “en-
joy more rights, more constitutional 
protections, than the Federal Consti-
tution extends to them.”10 The Dela-
ware Supreme Court has the free and 
unfettered right to interpret and apply 
Article I of the Delaware Constitution 
without deference to federal court de-
cisions.11 It has established criteria for 
determining whether a provision of the 
Delaware Constitution is broader than 
its federal counterpart,12 and has re-
peatedly recognized ways in which the 
Delaware Constitution provides greater 
protection of individual liberty than 
the Bill of Rights.

Examples of Delaware’s greater 
constitutional protection of individual 
liberty pervade the criminal law. For 
example, in Hammond v. State,13 the 
Delaware Supreme Court declined to 
follow a U.S. Supreme Court ruling 
that there can be no due process viola-
tion for failure to preserve evidence that 
lacks apparent exculpatory value, unless 
the police act in bad faith.14 It ruled in-
stead that under Del. Const. Art. I, § 
7, “fundamental fairness, as an element 
of due process”15 requires consideration  
of the entire record whenever police 
have failed to preserve evidence that 

could have been favorable to the defen-
dant. Police conduct is only one of the 
relevant facts.16

Delaware has repeatedly recog-
nized that Art. I, § 6 provides broader 
search and seizure protections than the 
Fourth Amendment.17 In fact, even the 
term “seizure” has a broader meaning 
under Art. I, § 6. A “seizure” occurs 
for Fourth Amendment purposes only 
after the state has applied physical force 
or the suspect submits to the state’s as-
sertion of authority, but it occurs for 
Art. I, § 6 purposes when a reasonable 
person would believe he or she is not 
free to ignore police presence.

Post-seizure actions of a suspect 
may not be used to justify the seizure. 
Thus, where police did not have prob-
able cause to stop a suspect, Art. I, § 6 
prevented the admission of contraband 
he discarded while running away, al-
though it would not have been exclud-
ed under the Fourth Amendment.18

In a recent case, State v. Holden, 
Superior Court found Art. I, § 6 to be 
more protective than three of the four 
pertinent Court of Appeals decisions 
had found the Fourth Amendment to  
be. In Holden, the Superior Court ruled 
that, absent exigent circumstances,  
Art. I, § 6 requires authorities to obtain  
a warrant before attaching a GPS trans-
mitter to a private automobile for long-
term surveillance.19

An appeal in Holden was dismissed 
after the U.S. Supreme Court mooted 
the Delaware issue by affirming the one 
Court of Appeals decision that had re-
quired a warrant.20

The Delaware Constitution gives 
criminal defendants rights to a twelve-
member jury and conviction only by a 
unanimous verdict.21 The U.S. Consti-
tution does not, although it requires 
unanimity for conviction by a six-mem-
ber jury.22

Scholars have noted 

that turning to state 

constitutions for 

the protection of 

fundamental rights 

offers something 

for both liberals and 

conservatives.
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Requirements for a knowing waiver 
of counsel are more stringent under the 
Delaware Constitution. Where police 
obtain a statement by interrogating 
a suspect who has received Miranda 
warnings, but has not been told his at-
torney has contacted the police in an ef-
fort to reach him, Moran v. Burbine,23  
held that the Fifth Amendment right to 
counsel did not prevent use of the state-
ment at trial.24 In contrast, the Dela-
ware Supreme Court ruled in Bryan v. 
State that the Art. I, § 7 right to coun-
sel would bar its use.25 

The Fifth and Fourteenth Amend-
ment guarantees of due process of law 
find their analogues in Del. Const. Art. 
I, §§ 7, 9, which require application of 
the “law of the land” to criminal pros-
ecutions and actions for civil redress. 
Numerous Delaware Supreme Court 
decisions state that “due process” and 
“the law of the land’ “have substantially 
the same meaning.”26

However, Bryan, like Hammond 
v. State, indicates that, at least in the 
criminal rights context, Delaware due 
process protection may be stronger. Its 
opinion finding a greater right to coun-
sel under Delaware law characterized 
the “denial of the assistance of counsel 
[a]s a violation of the due process of law 
guaranteed by” Art. 1, § 7.

While most decisions recognizing 
Delaware’s stronger constitutional 
protections are in criminal cases,27 no 
doctrine prevents recognition under 
the Delaware Constitution of broad-
er rights of free speech and religious 
freedom than have been found under 
the First Amendment. Recognition 
of broader protection would be con-
sistent with Delaware’s constitutional 
history.

In the case of free speech rights, it 
is mandated by that history. Prior to a 
2003 amendment, Article I, § 5 of the 
Delaware Constitution did not explic-
itly address free speech rights.28 Dela-
wareans had all of the free speech rights 

provided by the First Amendment, 
through the Fourteenth Amendment 
incorporation,29 and an Opinion of the 
Justices stated “it is probable that the 
free press provision of the Delaware 
Constitution Art. 1, § 5, has the same 
scope as the First Amendment.”30

Notwithstanding that protection 
of free speech, the General Assembly, 
presumed to know of existing statutes 
when it enacts a new statute on the same 
subject matter,31 amended Article I, § 5 
to add references to free speech and rec-
ognition of the “invaluable rights” of 
“free communication of thoughts and 
opinions.”32 This additional language 
would have no effect if it did not pro-
vide protection for free speech beyond 
that provided by the First Amendment. 
Under basic statutory construction 
principles, it must be given effect.33

The text of the Delaware Constitu-
tion also supports greater protection 
for religious freedom. While the First 
Amendment simply states, “Congress 
shall make no law respecting an estab-
lishment of religion …,” the drafters 
of Del. Const. Art. I, § 1 took care to 
provide that “no person shall or ought 
to be compelled to attend any religious 
worship.”34 Would religious observance 

– prayer – at a governmental meeting 
violate Art. I, § 1 even if it did not vio-
late the Establishment Clause? The is-
sue is open, particularly where public 
officials conduct prayer in the context 
of proceedings involving a significant 
public interest.

An individual right provided by the 
federal constitution that is absent from 
the Delaware Constitution is the right 
to equal protection. Unlike a majority 
of states, Delaware has no explicit equal 
protection clause in its constitution.35 
Like every state, it has an equal accom-
modations statute, and that statute pro-
hibits state agencies from discriminat-
ing in the provision of service on the 
basis of race, age, marital status, creed, 
color, sex, disability, sexual orientation 
or national origin.36 

But the statute supplies no private 
right of action, and victims seeking 
redress under state law may only file 
complaints before the Human Rela-
tions Commission.37 Review of appel-
late decisions shows that two-thirds of 
Commission decisions for claimants 
have been reversed.38 The limited statu-
tory right is a poor substitute for a con-
stitutional right that may be enforced 
in court.

Fulfillment of the “birthright guar-
antees” recognized by Justice Bren-
nan is essential to continued liberty, 
especially in these difficult times. 
Now, more than ever, “[i]t is the duty 
of courts to be watchful for the con-
stitutional rights of the citizen, and 
against any stealthy encroachments 
thereon.”39

Cynics may cite the hoary com-
ment that “no matther whether th’ 
constitution follows th’ flag or not, 
th’ supreme coort follows th’ iliction 
returns [sic],”40 but thanks to Dela-
ware’s nonpartisan selection process for  
judges41 that is not a Delaware prob-
lem, and Delaware courts are free to 
carry out that injunction to the best of  
their  ability. u

An individual right 
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